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Te the PEOPLE ef the STATE of VERMONT. 


Refpréted Fellow Citizens, — = ae 
"OUR Council of Cenlors, elected in the 
month of March last, agreeable to the confi- 
tution, having accepted their appointnient and duly 4 
proceeded to the examination of. the various import- 
ant concerns committed to their charge, iubmit the 
following. as the reiult of their deliberations to you, 
the people, as the true fountain of government, and - 
the original fource of delegated power. 

The council after due deliberation on the €xpedi- . 
ency oi reviling and amending the . con&tit Brigg. have 
ultimately conciuded not to recommend any altera- 
tions ; and: although every member of this board-ttag . 
manifefted an opinion, that alterations might aoh; i 
be made, for the greater fecurity of our igeffimable 
rights, yet the prefent convMiid itate- htical | 
opinion, renders the prelent ai Un'uitable- period ior 
entering on {uch an important bufinefs. 

'*'l'o enquire whether the conftitution fies been 
prelerved inviolate, in every part, during the laft 
leptenary, and whether the legiflative and executive 
branches of government have performed their duty, 
is g iardians of the people, or aifümed to them elves 
or exerciled other or greater powers than they are - 
entitled to by the con$Stitution ; alfo, to enquire, 
whether the public taxes have been juftly laid and 
co -lected in all parts of this common wealth, in what 
manner the public monies have been difpoled of, and 
Whether the laws have been duly executed," are the & 
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truly painful but affigned duties of thís board. Og 
the one hand to touch the character and conduct of 
thofe public functionaries, in whom the people have 
repofed tne higheft confidence, is an irklome ànd un. 
defirable bufinels, yet on the other, to admit any 
man, or fet of men in community, to rule and gov- 
ern without limit, controul, or accountability, is an e- 
vil of fuch magnitude, as to ftrip the duty of its dila. 
sreeable tints, by evincing its ablolute neceffity. . 

Public officers are thus arraigned before the tribun- 
al of the fovereizn people, whofe fervants they are, 
and by whom alone they are invefted with certain, 
degrees of power. 

Under thefe impreffions we have cheerfully attend- 
ed to our duty, and with diffidence of eur own opin- 
ions, and refpect for the abilities of thofe who have 
adminiftered the government, prefent the following. 

That in examining the proceedure of thelegiflature 
during the laft feptenary; we are of opinion, that ex- 
cept in a few inftances, they have conducted public 
concerns agreeable to the rules prelcribed by the con- 
Stitution. The exceptions which we advert to are 
as follow viz. 

In theWixth fectiog the 58th chapter of the laws. 
entitled ** An act directing tbe mode of elections," €. 
pafled Cétober 26th 1796, the fupreme court are 
empowered to disiranchite a freeman for any evil prat- 
tice which fball render bum notorfoully fcandalous. Ths 
part of the fettion, independent of its vague and un- 
certain meaning, is againft the letter and fpirit of the 
cighth article of the bill of rights, and the g4th fection 
ol the form of government, the former only declares 
F bat all elections ought io be free and without corruption. 
the latter, points out what conftitutes the crime of 

_ bribery in elections, and the punifhment therefor, 
leaving to the legiflature the right of adding farther 
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enalties for the crime, as therein afcertained.— 

‘The Council are fully of opinion, that the. framers’ 
and adopters of the conftitution, contemplated to 
preferve inviolate the right of futfrage to every free: - 
man, unlefs he fhould in fact forfeit the riglit, by act- ; 
ing wickedly and corruptly, relating only to that in- 
eftimable privilege. : 


s 
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The gth feétion of the 15th chapter of the laws, — 
entitled An Ad relating io fines and forfeitures, Sc. 
paffed by the legiflature in March, 1797, tubjects ` 
perfons acquited by a jury in criminal profecutions, 
to pay coft in certain cales, at the difcretion of the 
-court or juftice of the peace before. whom the trial 

is had. mE n | 

_ This law in the opinion of this board is an infring- 
ment of the 1eth fection of the bill of rights. which 

declares, That in all profecutions for criminal offences, a ` 
man balb aright to be beard: by bimfelf and bis council, 
te demand the caufe and nature of bis offence, to; be con--- 
jronted with the itne[fes, to call for evidence in bis tav- 
or, and to have a fpeedy public trial by an impartial Jury 
of bis country. without tbe unanimous conjent of which 
jury be cannot be found guilty. | 

It will be clearly difcerned, by every candid and 
reflecting mind, that the power here given. does not | 
lubje&t the citizen to any kind of penalty in a^ érimi- 
nal profecution, where trial is had by jury, unleís ` 
fuch jury firft unanimeufly declare him guilty. 

Tofuppole the free citizens of this {tate to be fub- 
jeéted to any pains, penalties, or coft, for the fame 
charge on which they had been acquited, i$ not only a 

violation ef the conititution, but inconfistent with the 
principles of justice and humanity. 

The 51ft chapter, entitled, an act to fupport the 
golpel, paffed Oct. 26, 1797, excepting the. first aud. 
lafi fections, ought to be repealed. . . 
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This act the council are fenfible, embracesa fub 
jeCk of the moft important and delicate concern to 
community and to individuals ; they theref-re enter. 
ed upon the confideration of it with the utmott pre- 
Caution, and examined it with care: yet they could 
rot. pals it im fileace, the duties enjoined on them by 
the conftitution requiring, that they {hould attend to 
the ia‘ringements of the rights oi individuals, as well 
as of di/tinét clafles: of citizens... ; 

The third article in the bill of rights, fays, 

That all men have à natural and unalienable right, te 
woríbip Aimoraty God, according to the dictates of 
their ows confetences and underflandings, as in their o- 
pinion ball be regulated by the word of Gad: and that 
no "as cum to, or of rigbt can be compelted ta attend 
any religious worfoia. or erect or fuppart any plice of 
wo jotp, ar maintain any mintfter, contrary to the dic 
tats of bis confeience, ner san any man be Juftly deprived 
or abriged of any civil right as a citizen, on account 
bis revgious feniiments, or peculiar mode of rel gious 
vworjxp; and laat no auibority can, ar ought to be vejl- 
ed iil, or affumed by, any power whatever, that fhail in 
any cafe mlerfere wiih, or in any manner control the 
righis of coi,cience, im the free exercife ef religious 
wor/cio.  Nevertbelefs; every fe or denomination of 


por7tlans ouzit to abferve the fabbath or Lord's day, 


anl keep Ww Jome» fort of religious worfbip, which tb 
bem jhali feen imo agreeable to the revealed will of 
Gad. 

4 ue framers of the bill of rights, by this article, 
indiüpotabiy meant to convey the idea, that man 
heccuarily peflofes natural knowledge, or fimple, 
vegan, wiica they have delignated by the name of 
cusn3euee Ihs they declare is inalienable, clearly 
cosvevigz the idea, that one man cannot convey to 
az ther man his tadividual right of worihipping God 
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according to the dictates of his confcience, any more 


than he can convey to him his right of breathing; | 
for it is impoflible in the nature of things, that one | 


períon can be prone intellectually, by a conveyance 
to him of another perlon's right of thinking ; and if 
thele premifes are correct, it certainly follows, 
that the rights of c n'cience cannot be d.puted ; 
that religion is a concern perlonally and exchifively 
operative between the individual and his God ; and 
that whoever attempts to control this facred right, 
in any poffible way, does it by ufurpation and not by 
right. . J 

T he fecond -claufe of the third article, as above 
recited, fays, ** No man ought to, or of right can 
be compelled to attend any religious worlhip, or 
erect or fupport any place of worlhip, or maintain 
any minifter contrary to the dictates oí his con'cience." 
Here again contcience is made the only criterion by 
which a man can poffibly be bound, in the execution 
ef fuch defigns ; in oppofition to which, the law 
we hereby propofe to have repealed, exprelslv binds 
the citizens of this ftate, indifcriminately, to erect 
and fupport places of public worfhip, and to maire 
tain minifters, contrary to this clearly defined right, 
provided they are fo unfortunate as to be in the mi- 


nority in any town, who may act under the authority. 
of this law, and who are not at the time of taking - 


the vote, poffeffed of a certain prefcribed certificate. 
Could not thelegiflature as well declare, that the 
inhabitants of every town in this ftate, fhould build 
2 houle for public worfhip, and fettle and fupport a 
congregational minifter, provided. a certain number : 
thereof were not poffeffed ofa certificate, that they 
Uae a minifter of a different denomination > 
This would only fupport the fame ground that the 
law contemplates, as in both cafes the minority are 
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anly iubjected by the majority." Butin no cafe have 
civil power any conftitutiona! right to interfere in re- 
ligious concerns, except to bind perfons or communi- 
ties to ditcharge their civil contracts, individually en- 
tered into, for the mutual fupport of religious focial 
worthip. . | 

In confonance with thefe ideas, the article before 
recited, expreisly declares, that noauthority ean, or 
of right ought to be vested in, or ailumed by any 
power whatever, that fhall in any cale interfere with, 
orinany manner control the right of confcience, in 
the free exercile of religious worfhip. 

The foregoing fections and part of feCtiens of laws, 
arein the opinion of the council, repughant to the 
Constitution ; and in enacting them into laws, the 
legiflature have aflumed upon themielves, and exer- 
ciled greater powers, than they are entitled to by the 
Conltitution. And under this impreffion the council 
recommend the repeal of each and every of the above 
recited claules, to reftore community to their inefti- 
mable constitutional privileges, and prevent the el- 
tabliihment of precedents dangerous to, and fubver- 
five ot, the deareft rights ef freemen. 

In examining the Journals ef the houfe of reprefen- 
tatives, the council are happy to fay, that they have 
found the proceedings of that houle, a few inftances 
excepted, regular and proper. The admilffion of 
Stephen Buchannon to a feat, in the houfe, of repre- 
sentatives in Oct. 1798, who was not elected on the | 
day pointed out by the Conftitution, they deem un- 
constitutional, as there is no article in that inftrument 
to warrant the houle in fuch a proeedure. 

The 6th fec! « n of the conttitution declares, 

Art. $. That ail ele(tious ought to be free and without 
corruption, aad. that all freemen having a fujficient, evi- 
dent common interc® with, and attachment to the commi- 
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aity, bawe a right to elect officers, and be eleted inte o fice, ] 


| agreeably to tb» Venulations made inthe conftiiution. - 
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The gth feétion of the conftitution defines the pow- 


ers of thé leg flature, the latter claule ot which: is in. 
the tollawing words, ** and they fhall have ali other ` 


powers neceffary for the legiflature ofa free and sov- 
ereign ftate: but they fhall have no power to add to, 
alter, aboliíh, or infringe any part of this confti- 
tution.” Oo 
We likewife find on the journals of the howfe re- 
peated instances of refolutions, paffed by the houfe, 


authorizimg different towns on various eccafions, to- 


_ elect repreleatatives to reprefent them in the general 


. alleimbly, and tha in confequence of {uch refolutions; 


reprelentatives have been elected on days not appoin- 
ted tor their election by the conftitution, who have 


taken their feats accordingly. 


The council are of opinion, that the fame reafons 
which were offered in the ca'e ot Mr. Buchannon, will 
apply with equal force in thele initances refpedtively. 
From the journals of October 1799, the following 
extracts (being the whole that relate to the fubje&t) : 
are leleéted and offered to the public with {eme com- 
ments thereupon. ME 
In General Affembly, October 22d, 1*99. 

The following communication from the honorable. 
Co;mcil of Cenlors, was laid before the houte, 
to wit : l 

STATE OF VERMONT, ? , 

Windfor, Oct. 21, 393 

To the honorable General Affembly now in feffion at 

. . Windjor. | 
WHEREAS the Council of Cénfors now fitting at 

Windtor, in their enquiries do find, that William 

Coley, efq. while high fheriff of the county of Ben- 

nington, did wittingly and Migs | take and receive 
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for fummoning the grand and petit jurors, to ferye 
before the fupreme court at their feilion holden a 
Manchefter, iu the month of February last, greater 
ieesfor his faid fervices, than allowed by the laws 
of the fiate, under color of his faid office of fherifr 
as aforefaid. 

And further that the faid William Coley, ef, 
while high fheriff of faid county, did wittingly and 
willingly take and receive, for lummoning the petit 
jurors to ferve before the fupreme court holden at 
Manchefter by adjournment, in the month of June 
laft, greater fees for faid lervices, than allowed by 
the laws of theftate, under color of his faid office of 
fheriff, as aforefaid. . | 

Which taking and receiving faid fees, as aforefaid, 
is contrary to, and in violationot the laws and Con- 
Stitution of the fiate. 

The Council of Cenfors do therefore in purfuance 
of their duty, and by the authority vefted in them, 
order, that the laid William Coley, fheriff as aforefaid, 
be impeached before the Governor and Council of 
the fiate, for the mal-adminiftration of his office as 
aiore!aid. 

And that this order be figned by the prefident, and 
counterfigned by the fecretary of this board, and by 
him tran{mitted to the fpeaker of the General Affem- 
tly, with the names of the witnefles, to fuppoxt the 
charges of mal-adminiftration, . (Signed) 

Dy order ef tbe Board. MOSES ROBINSON, Pres, 
DAVID FAY, Secretary. * * | 
* To this communication the council annexed .the fcllowing 
names as witnefi’> ncc fary te fupport the impeachment, VZ. 
Sam’l, Hobiufon 2d, of Benning- G deon Orn fby, Manchefier, 
ton. wita .he orginal venties. John Shumway, Doríet, 
D .vid Robinfon, Bennington, David Sheldon, Reugert, 
Lemuel Bradley, Sunderlend, Tyrus Hurd, Arlington. 
N. B. ‘i his does not cppe ir on the reeords of the houfe. 
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| Odcfober 961b, 1709. ^ 

The houfe went into ‘the confideratioa of the fore- 

oing order. On motion, 

The houfe refolved itfelf into a committee of the 
whole houfe, upon the fubject of the laid communi- 
cation, and after iometime Ipent therein, Mr. Speak- 
er refumed the chair, and: Mr. Gideon Olin reported,” 
that the committee had, according to order, had the 
laid communication under conüderation, and do re- 
commend to the houfe to adopt meafures to carry in- 
to effec the faid order of the council of ceufors. 

Whereupon, | On motion, -" 

Ordered, That the houfe do accept the faid report. 

October goth, 1799. 

The house went into further confideration.oi the 
order from the Council of Censors. , e 

On motion, Refolved, That the faid. communica- 
tion be referred to a committee confifting of one 
member from each county, to flate facts in detail, 
and make report to the houfe : 

And a committee was appointed, of Mr. Richard 
Hurd, Mr. Blake, Mr. Hammond, Mr. Zebina Cur- 
tis; Mr. Chipman, Mr. Johnfon, Mr. Hay, Mr. Bean, 
aud Mr. Francis Davis. — Noveniber 2d, 1799. 

The committee to whom was referred the order of 
the Council ef Cenfors, relative to the impeachment of 
William Coley, made report that the faid William Coley, 
by bimfelf and bis deputies, fummoned the grand and 
peiitjurors to attend the Jupreme court at M.ancbefter, in 
February laft, and that be ta like manner. fununonzd, the 
elit jurorsto attend the faid fupreme court in June laf, 
That be the faid Coley, exbibited bis charges to the judg- 
esof the fupreme court, who allowed. the fame, amounting 
in the whole to tbirty. eight. dollars, twenty feven cents, 
That it was oblerved by faid . Judges, on examining bis 
account for faid fervices, that bis charges were bigb, ta 


( 12 ) 


which tbe [aid Coley replied that be bad been obliged ty 
travel feovral limes into fame of the towns, before ke 
couid procure a draught oi jurors. Thut on a computa. 
tion, we find the jaid faeriff’s fees for travel computing 
Jrom ‘he place of ferviee on each Juror to place ef return, 
amoun’ to twenty five dollars, feventy-four cents. Tha 
we bave o proof on what number of faid Jurers, Jervie 
was made by copy, but computing oniy firteen ot forty-two 
te bave bern ferved by copy. ibe amount would have been, 
four dollars, twenty tree sents. That we bave no abs. 
lute proof Jor what number of jurors tbe faid venire ijjuid, 
or on what number it was ferved, bui « s the law required 
that th: venie for each petit jury fhould ifue for they nun. 
ber of fiftecen. we are to prefume that the venire did 
ifue for that number, and that fergice was made accor 
dingly ; And that tbe fervice on tbe faid jix otwer juros 
not before eftimated, on an average with tbo,e before ef 
timai d, would amount to three aollars and fixinfix cents ; 
that the amount of fees for extra travel as bejore fated, 
and which have been proved te us is four dollars twenty 
eight eents ; that the amount of actuai travel to the several 
town clerks and Juftices, when be did make a dri d 
Jurors, is fo rdoila:s ninety eig bt cents ; thal we baven 
pofitive proof of any other extra travel ; but we. fuil) 
bviieve the faid Caley did go twice to Sandgate, and out 
to Doar fet, before be could ebtaina draught of jurors; 
wh cb world amount ta two doilars thirty four ceuts, & 
mounting inthe whole to forty five dollars, twenty thre 
cents tbe amuuntof the items contained in the above ftate 
ments for whieh we have no pofitvve proof, is six dollars, 
which deducted fron tbe above fum, there remains, thutt 
nine dollars twenty three cents. 

We further report, that on examination of the tres 
ure» with bis books, tbe whole fum that bas teen paid à 
fard Coley, for bis fervices the year pafè, is fifty tbree da 
lars and fixty five cents ; which includes b.e own perfi 
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al attendance, on the feveral terms of the Jupreme: court, 
in Februar) and June laft, as alfo bis fees for removing a 
riper from Bennington to Manekefler. From all 
which it fully appears to the committee, thatthe charges 
exbibited againft the faid Coley, are wholly unfupported. : 


(Signed) 
| RICHARD HURD, for committee. 
The fuid report being read, was accepted. 
On motion, . l 
Refolved, That on examination of the charges ex- 
hibited to this House against William Coley, fheriff 
of Bennington county, by the Council of Censors, in 
their order of the 21ft October, 1799, they appear to 
be wholly unsupported. And that the said order 
be dismiff.d. | 
' On motion, . 
I efolved, Chat a committee be appointed to exam- 
ine the Fee-Bill, and to report to the House what al- 
terations, if any, are neceflaiy to be made in the said: 
bill 2d 


And a committee was appointed of Mr. Wright, 
Mr. Butler, and Mr, Shumway. 


5 
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: November §, 1799. 
The eommittee appointed to examine the Fee-Bill, 
&c., Made Report, 

That upon examining the law, are of opinion it 
cannot be confirued so as to give an efficer more than. 
fix cents per mile, for actual travelfor serving any one: 
process, altho'several persons may be named in it, 
and served on the same, except it be a forced construc- 


tion Therefore, are of opinion that no alteration 
ought to be made. 


LSigned7] i 
JOSIAH WRIGHT, for committee. 
The foregoing is a true copy from tbe Fournals, P 
Examined Samuel C. Crafts, elerh of G. A. 
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From this record it appears, that the board of Cen. 
fors ordered, that William Coley, {herif of Ben. 
nington county, fhould be impeached before thé gov- 
ernor and council. for taking in three inftances, great- 
er fees than were allowed by law. 

| The 45d fection of the confttution invefts the 
Council of Cenfors, among other important powers, 
with the right to order impeachments. 

The 24th lection of the constitution makes it the 
duty of the houfe ot reprefentatives to impeach, and 
the governor or lieutenant governor and council, to 
hear, try, and determine impeachments. m 

Thele premifes will warrant the conelufion, that 
when the council of cenfors fhall order an impeach. 
ment, the houfe of reprefentativesare the only board 
or conftituted authority, to whom fuch order can he 
directed ; and who, on receiving fuch order, are cón- 
füitutionally bound to proceed to tranfmit to the go- 
vernor aud council articles of impeachment, who are 
to caule the accufed to be notified, to proceed to the 
examination of the facts, and to render lentence ac- 
cordingly : in which bufinels the houfe of reprelenta- 
tives are by no means invefted with concurrent auth- 
ority with the governor and council, or with difcre- 
tionary power in the execution of orders conftitution- 
ally directed to them. But if the tranfactions of the 
houle of reprefentatives as recorded on their journals, 
are juft and proper, the conclufion muft be, that the 
council of cenfors have a right to order the houfe of 
reprefentat:ves to impeach, but that the houfe fo far 
from being: obliged to comply with the orders, can 
reject, dilmifs, or fupercede them at pleature. | 

To admit that the houfe have a right to inveftigate 
the facts on which impeachments are founded, when 
ordered as: aforefaid, admits the turther idea, that they 
have the “ght of deciding whether they will comply 
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with the order of the council of cenfors, conftitutión- 
ally directed to them, or not. — . | RS 

It will not be contended that the houle have a right 
to try impeachments, their power only extending, 
when ordered as .aforefaid, to the ac of impeaching : 
But ín the prefent exifting inftance, the:houle, uncon- 
flitutionally entered upon the trial of facts, in an im- . 
portant caufe, and made a decifion in the cafe. 

In further examining the tranfactions of the. houfe 
on this lubjeCt, we.are again led te enquire, what 
principles governed them in their gleterminations in 
the cale referred to. In the firft place they go into 
committee of the whole on the order from the coun- 
cil of cenfors, and the chairman reports a recommen- 
dation to'the houfe to adopt meafures to carry it into 
effect, which report was accepted. Thus tar . the 
two bedies progreffed conflitutionally. The houfe 
next proceeded to appoint a felect committee, to re- 
port in detail the facts on which the order of the 
council of cenfors was made. This proceedure was 
unconftitutional, and inconfiftent with their former 
conduct. on the fubject ; for there appears no motion 
or refolve on record, for reconfidering the previous 
order of the houfe on the report of the committee of 
the whole, which the proceedure of the lelect com- 
mittee not only tended to difannul, but to render the 
legal order of the council of cenfors void, ` | 

Thus the felect committee reported contrary to the " 
report of the committee of the whole ; the report of 
the committee of the whole is difannulled by the ac-: 
ceptance of the report of the felect committee, a le- 
p order from a constituted board, contemned by a 

Gly eonfütutionally obliged to receive and execute 
fuch orders, and the house ‘of reprefentatives affume 
the power to hear and determine the facts on which | 
an crder of impeachment’ was pred.cated, : 
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The report of the lelect committee fo made and ae | 
cepted, embraces feveral other objects w rhy of at. 
tention. In the firft place the three crimes alled sed 
againft Mr. Coley (either ot which, u true, were tuff. 
cient to have founded a conv.ctian w: on) are, by the 
affembly confolidated ; and by adopting an entuey 
new and unprecedented mode, allowing ‘eperate tra. 
vel to each juror, with travel aad exira travel to 
the clerks, they have made up and allowed to Mr, 
Coley thirty nine dollars and twenty three cents, 
Whieh allowance was exorbitant and inconfiftent with 
legality, inconfiftent with true calculation on ther 
own acknowledged plan, and even exceeded: Mr, 
Coley's charge, as will appear-conlpicuous by the fol 
lowing ftatement. 

For fummoning the petit jury, in Feb. term, 1799. 
Legalcharge,asby Seperate travel Coley's charge 
rule adopted by truly calculat- for the tame, 
the fupre. court. ed, on the as- — servicy, asem 
for actual, viz. | sembly'sown dorsedon the 


circuitous travel, ^ plan.  "vennre. 
to jurors & cl'ks. dol.: 8,3 


66 miles travel, at $0 miles travel 
6 cts. per mile, at 6 cents ver 


*s dol. 9.90 mile, is 4 «o ` 
Service by Service by. 
reading, 72 reading, cts. 72 


One third of 
Total, dels. 4,68 the {um al- 
lowed tor 

travel to 

clerks, dol. 3,08 


Total, dols. 8,60 ` 


b 
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For fummoning the grand jury, February tèrt yag. 
'L- gal. charge’: Separate travel. . Coley's charge, 
To ios miles tra- _ To 247 miles at ` Dols, Cta, 
vel, int uding tra- ` fix èts. per mile ^ 18 o9 


‘vel tothe clerks, ` | ' dolscts ^  , 
and juftices, D. C^ | i$ 2$ ^ 


a 6°18" Service by. 
Setvice by -  "readiug, or o$ 
seading, 1 08 1-galiow- ~ 9. 4 
ee oes ance aṣ ae — ^ ^ oo 

‘Total 7 26 bove ` eg 08 


a 


RACER , Total 18 g8 ` | 
_ For (ummoning the petit jury, June term, 1799. 
Legal catge- Separate travel." — Coley's charge. Aflei:b.y’s 
To7$mie wav. 78 milesar Ó cenis pols. Cts. allowance to 
ea fixcents per. per mie D a a8 87 Coley, fer 


mê D. C. | ss 4 6E 2. e the above 
1 ~ 4 So Serice by ` l (7o ferviees, | 

, Service by reading. —— 72 n vier oe "M 
fading.  — agg One third- >> 50 0 l 739 23 
l miimi AROW =. o, " = ae ; 
5 2% asabove, 3 o$ l 


‘Lotal'on t*e-—.— Totalof ^: 

i affembiy'sa. $ 48. Coley’s ° . 
Sum total ———' vowed plan. -————- charge, dols cts. 
kg.charge 17.16 fp. trace]. 95 56. .. 38 17 22 
Thus the ftatemenj-fhews from exifiing facts, that. 
the legal charge tor the three venines, would be 17 
dollars, 16 cents ; the charge upon. the principle as 
eftablilhed by the aflembly, would be. thirty-five 
dollars, forty-fix cents, the charge by Mr. Coley; is: 
thirtveight dollars, twenty, leven cents ; and the tum 
allowed by affembly, is thirty nine dollars, twenty - 
three .cents. ZEE "NT 

; Hence in the fir inftance here ftated it appears, 
that the legal charge of Mr. Coley on the plan/a- 
vowed by. the lupireme court, would have been four 
dollars, fixty eight cents, on the avowed plan of the 


à 
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pennn affemblv, it would have been eight dollars: 
fixty cents ; Mr Coley’scharge as appeared by hij 
own return, eght dollars, thirty one cents, which 
left due to him on theaflembly's plan, 29 cents. 

In the fecond instance, legal charge would have 
been feven dollars, twenty fix cents, on the ailembly’s 
pian. eighteen dollars, thirty eight cents, Mr. Coley’s 
charge. eighteen dollars, nine cenis, which left dus 
to him, twenty nine cents. "n 

In the third inftance, legal charge would hava 
been five dollars, twenty two cents, feparate travel, 
eight dollars, torty eight cents, Coley's charge, elev. 
en doliars, eighty ieven cents, which taking out the 
charge on the affembly's plan, together with the fitty | 
eight cents talte credit, exceeded the true cal ulation 
on the aflembiy's plan, two dollars, eighty one cents, 
' and confequently it Mr. Coley was innocent upon the 
two firft, he was criminal on their own icheme upon 
the third. 

Agreeable to the preceding mode of galculation of 
legal tees, for lerving the venires for grand and pe 
tit juiies, in the nme organized counties in this State, 
during the entuing fleptenarv, it would form an ag- 
gregate of one thou!and three hundred and ninety 
two dollars, ninety three cents, but if computed on 
the aflembly's new plan, to exculpate Mr. o 
exclufive of their imaginary estimates, it would 
amount te three thoufand, two hundred and three 
dollars, fix cents, fut mounting the legal tees, calcula- 
ted on the liberal rule avowed by the tupreme court, 
1810 dollars, 14,cents, or, 417 dollars, 22 cents more 
than double. | 

Which pernicious fcheme of calculation, the coun- 
cil are perfuaded, does involve in it, principles and 
confequences dangerous to the rights of the people, 


‘and baying been tully adopted by our laft legiflature 
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we' deem their conduct, in that ‘inftance; te’ have 
been contrary to justice, and theretore highly cens 
furable. — —- "m DR 

— In the fecond place it fhopld be remembered, that 
the computations were kite and confented to by 
the houie, without having thé exifting documents 
before them Had the affembly fo far complied with 
the order irom the council of cenfors, as to. have fent 
forihe orginal venires, with Mr. Coles's fees and 
returns endorted theregn, which conftituted no in- 
confiderable part of the evidence, notified by the 
board to the houfe, as fieceffary to profecute the im- 
peachment to effect, they would have found that the 
veneris for the petit jurors, iffued for twelve only, 
and al,o the mode in which they were ferved, and 
comequently they would not have fallen into the 
eg:egious biunder, which they did. when they under- 
took to conjecture that poffibly fiteen jurors were 
fummoned inftead ot twelve. 

The accnt allowed by the houfe for travel to the 
feveral cierks,and for extra travel to the lame, béing 
without data to torm an opinion upon, we pa's, with 
fimply, obierving, that the law makes no provilion 
for aay iueh tervice, atid theretore the rational con- 
clufion is, that the legiflature in traming the laws, 
contemplated that the legal tees for iummoning ju- 
rors, would amply compenfate for all the duties re- 
quifite in terving venires , and more eipecially fo, as 
the law is calculated to render the lery.ce of drawing 
juries ealy, by allowing either of the ielect men of - 
any town to aníwer all the purpolesof a clerk. 

How the treafurer’s books could reflect light on 
the tubject of the charge again Mr. Coley, the coua- 
cil of cenfors are at a lols to decide. It is a fact gen- 
erally known, that the clerks ot the fupreme ceu't, 
being paid for their fervice in drawing orders,in pro« 
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portion to the number drawn, wil! make out an order 
for the whole or ior any part of an account pi e'ented 
to them : [tis therefore optional with the creditor of 
the State to have his account divided into as many 
orders as he pleales, and gp take ou: fuch orders at liis 
pleaiure ; which orders pa.s current from citizen tg 
ciuzen in the pav ment of taxes. Mr. “Coley might 
there-ore have rece:ved the whole, or any part ot Ing 
demand,and the trea‘urer’s books, ot con'cquence, be 
rendcied no evidence in the cate. MC du : 
Bat the mo fingular feazures of thé Büfinefs ap. 
ar, on reviewing the extraordinary trán'actious of 
the houfe betore iecited, in connection with à lubie. 
quent proceedure, Which took place only three days. 
aiter the acceptance of the above report. — 
In contequeaee of the betore unheard of conftrucs i 
tion of the tee bill, given by the houte in the cag of. 
Mr. Coley, a motion was made tor the appointment | 
of a comunttee to revile it, and report to the bonis. 
what alterations, i any, were necellary te be made in - 
daid bill. This c mm ttee reported, ^: cem 
J bat baving examined ibe law denominated the fee 
bill, they were ot opi. ton that it caüld not be fo conftrued’ 
as to give an ofjicer more than fi cenis per mile for actu 
al t avel, jor jerving any one’ procejs, altho ‘feveral pere. 
fous may be named in it, and the procójs Jeroed en them, 
except ib be a forced confiruétion. JO CLA 
Ihe acceptance of tius report by ‘the houfe, does 
net appear on the journais, but this board have 
{trong rea:ons to believe that it Was accepted, and 
that the cle: k of the houfe hath been negligent in his 
duty in nut recording the fame, as tour reputable 
entiemen, members of the Jegiflature, have appear- 
ed beiore them, and muder óath declared, that it was’ 
accepted by a majority of the. hóufe, and, that 
the ipeaker declared it a vote. 


+} 
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This being true it mut naturally follow, thatthe 
enfe of the houfe upon the right canftruction. of the 
fee bill, was perfectly reverled in the courfe. of three ' 
days, and Mr. Coley's charges, confequently, illegal i 
and exorbitant, N TD. 
~The council of eenfors deeming it their indifpenfi- 
ble duty, to lay beforethe people an’accurate state- 
ment, of every infringement upon tbe conftitution 
ani laws which fha!l come, to their khowledge, are 
conftrained to c-mmunicate the proceedihgs of a- 
mutary tribunal, latery bolden in this ftaté, which 
hey coafider tubyerlive of the found rights ànd pri- 
vileges of the free citizens of Vermont, —— s 

On the 1gth of September 1799, the captain 
General iflued his orders for calling a?generàl - 
court maztal to convene on the 25th of Sep- 
tember thén next following, at Middlebury, in the — 
gounty of Addifon, which was afterwards poftj*ned 
and ordered to be holden onthe goth of faid Septem- 
ber. at aid M;ddlebury, for the trial of. fuch perfons * 


Lund 


E anal 


asfhould be brought before them, — 
-Agreeably to thefe Geheral Orders, the officers - 


t 


therein named, met at the place, appointèd, on the 
day {pecified, when David Whitney, Major’ General 
of the third. divifion. of the militia fof’ Ver- 
mont, who had previoufly, been , put under an arreft, 
by the Kr General, was brought before faid 


court marfhat, and put on trial on the following ar- 
ticks of impeachment, or charges exhibited againit ^ 
him, which were lodged: with the Captain General 
betore the order for court martialiffued. > . 7 
To bis excellency Waac Tichenor, efq. captain general, < 
and’ commander in chief in- and over the ftate of Vermont. 
David Whitney, majorgeneral of the thi-d divifion of — 
the militia of this flate, is impeached by the, underfigned | 
gjicers in the firft brigade of faid divifioa, for unmilita- 
ry conduct in this, to wit, We accufe the faid David 
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Whitney, when marorgencral as aforefaid, of bas 
pic guilty of the following erimes, and uüniilitary i. 
uct. | 


ut. For that ibe faid David, when majorgeneral q 
aforefaid, in tbe mot bafe and me in manner, deb ached 
the wife of bis friend, and thereby deftroyed the peug 
sid buppinejs of a refpet :ble family | 

ed Bor thitibe fuia D vid woen Majorgeneral, a 
afor: fad, meanly. cowa:d!y, und tameiy ju mitted bim 
eli, and wit eut any vr fiftance, to be taken and placed 
b. two or three perjons airide a pole or rail. betwee 
two hor fes.with a rope round b s neck bolden by a boy, an 
in this fituaties per mitted and Juffer d bimfel} to be id 
and carried in ap nday, feveral miles, through tbe pub 
he ftrevts of A idi:on 

3° Ard jor ibat the faid David, when majorgeneral, 
as ayer faid regard efs of the dignity and propriety d 
ċondu $ which became bim, as an ojicer. aia witbout juf 
caufe or provecaiion, infult, abufe ana firik- wi. b bis fif, 
an aged ma» and late a rcfbeciuble officer in the armis d 
the Uniied S:aies, axd did refufe to make any reflitulio 
what.wer, jor the aforefaid «njurics and abufe. 

Alb. And for ibat the jard D iid when Majorgereral 
as aforefiid void of the fpirit belonging to an afier, 
aid a gentleman, bath at divers times been guiit, of un 
mil.tary conduct, in publicly affaulting and bea.:ng ks 
wife, and in affocia wg bimfe.f witb d vers rioious and 
diforderiy perfons, and abufiag toe good. and peaccast 
citizens of this fiare. 


A'l which faid condu:t of the faid David, being Me- 
Jor General as ajorefaid, is unmilitary. a d agamfè ike 
form, jorce and effect of tbe toirtv fecond iection of anal 
regulating and governing the militia of this flate. 


: In yro 

Wherefore your ezcelle cy is requefted to arreft the faid 
David, and order a court martial for the irial of faid 
David, in the prem:fes, agreeable te tbe act ajorefaid. 
| Weere with refhect your Ezceilency’s bumble fervants, 

JUSTICE BELLAMY, Major o: the lecond 
| |. regiment in laid brigade. l 
JOSIAS SMITH, Captain oi Cavalry in faid 

Vergennes. Feb 7ib, 1799 regiment. 

Upon theie articles of accufation the faid David 
Whitney, was put on trial, and the fentence oi the 
court martial was as follows, viz. ° 

GENERAL ORDERS. l 

Tbe Court martial which was b .:en at Middlebury, for 
tbe triai of Major General Davia Whitney, on the gotb 
uima are oj opinion, that the Jaid David 4 bitacy, 
while Major Gene: al ofthe thira divifion of the mi- 
liia of ibis fiate. was gui y of great urmilitary con- 
dut And there ore do adjudge and fentence, ibat the 
Juid David Whitney: be removed jrom bis faid ojfice of 

Major General. and incapabe of bolding any military 
commijion under be authority of tbe flate of Vermont, 
for and during the term of five years. 

The Captain General bas approved the fentence, and 
orders the court diffolved : 

By order ot the Commander in Chief, — 
Davip Fay, Adjutant General. 

Windfer, October 23d, 179g. 

The conftitution of the tate ot Vermont, in the 17th 
articleot the bill of rights, expreflly. delares, 

That no perfon tn this flate, can in any cafe be Jub- 
Jet so law martial, or to any penalties or pains by 
virtue of that law, -except thofe empl yed in the army, 
or the mililia in actual fervice. 

But as it appears by the charges. againft faid 
Whitney, that the allegations and lentence againft 
him are predicated upon the zed fection of an act - 
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.' regulating and governing the militia of this ft, 
which is in the words following. viz. ^ ^; o 
Section 92. „And it s herebv further enad 
That every officer bolding a commiffion :n the militi, 
"e. "vb Jhall be accufid a; any unmititary con ‘uct, negl 
of duty, or difobedienge or. orders or who shall why 
. on duty appear or bebave bimielf in an unojficer li 
manner; or fbail wiljuiy injure thofe who ‘are unde 
bis eommand, be {pall be liabic to be ‘tried by a Cen 
martial. end if found guilty, to be fenenced by fail 
court io be reprimanded iv orders, er do be removed 
Jrom fice. — | mE 
` The Council of Cen'ors have duly and careíull 
examined the laid fection, and are of opinion, ‘tha 
the words or terms anmilitarv conduct, neglect 
duty, and difobedieice of orders, muft have an ap 
pope meani g, and relate vo being legally cal 
ed, or in the actual exercite of military tunctions 
and cannot but by a forced c.nftruction, be wrefld 
to warrant the commander in che‘, or any other 
officer, in arreiting and arraigning thofe in subord 
ination to them, beiore a military tribunal, for an 
crimes or misdemeanors with which they may b 
charged, when not acting ina military capacity, ot 
legally called the:eto. | OX F 
. From hence -t iollows, that the Commander in 
Chief, and the members of the-coürt martial, have al 
fumed to tik meives new and unheard ot jurisdiction 
al powers, by winch they have bruken down that fa 
cred principle, winch is now incorporated with the ve 
ry eflence ot freedom, That td. miliiary fbali be kep 
under ftrict jubordination 16, aed govcrned by the civi 
power ; by arraigning'a cr zen beiore an uncoriftitu. 
_tional military tribunal, tudjecting him to an illegal 
trial, and palling àh igfominious martial fentence 
upon him, for crimes and misdemeanors, not one of 
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which are’ eve allédged ‘to. have been’ committed. 
while he was acting in a Military. capacity, and for 
which of confequence he could only be amenable be- 
fore a civil tribunal. PELA l 

The council are therefore obliged to deelare, that 
they efteem the proceedings in the cale of Major gen- 
eril Whitney, to be à bold attempt, to extend the 
authority of the military over the civil. power, and 
that it is truly alarming, as its ultimate tendency muft 
appear to be, to overwhelm our civil jurisprudence, 
in the vortex of military tribunals, abridging theright 
of rial by jury, and giving the commander in chiet an 
undue influence and authority over the liberties and 
privileges of his fellow citizens. .' | 

-It is therefore the opinion of this board, that 
the ordér for, and trial of Major General Da- 
vid Whitney, by court martial, without alledg- 
ing crimes or m.sdemeanors, committed while in 
the execution of, or {pecially called to the difcharge 
of the duties of his military functions, are flagrant 
violations of the conftitution and laws of this ftate, 
and that the conduct of the commander in chief, in 
arrefting Major General David Whitney, ordering 
him betore the cóurt martial, and approving and pub- 
lifting the fentence of the laid court martialzis high- 
ly centurable. M x 
_ In our enquiry, * whether the public taxes have 
been justly laid and collected in all parts of this 
commonwealth," we are of opinion, that the act 
pafled by the legiflature in October 1797,laying a tax 
of one cent per acre, on alllands in this ftate indil- 
criminately, was unequalandunjuít, It is a principle 
univerfally allowed,that property ought to be taxed. 
in proportion to its real value, and annual incomé ; > 
and thoughit is impoffible by any general rule to do 
D D. | ud 
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perfeft jufice, yet the mode :hat makes the neareg 
approach thereto is to be preferred. ` ‘The taxing the 
wild and uncultivated mountai: per acre. equal to 
the lands o the higheft cultivation, or covered with 
elegant buildings, can bear no proportiunaole eltim 
ate, either in value or income. The ftatement an. 
nexed will fhew the amount of taxes, which have 
been levied and not collected during the laft lepten. 
ary. | 

In our inquiries whether the laws have been duly 
. executed, fer the laft ieptenary, we are happy to de- 
clare, that we find but tew exceptions to their having 
been duly carried into effect. 

The laws relating to weights and meafures, which 
make it the d ity of each county treafurer, and the 
lelectmen of each organized town, to prov de ftand. 
ards of weights and mea.ures, for the ule or tuch 
counties and towns, have not been eomplied -wath, 
Several cuumhes aud many towns have omitted to 


practices with impunity We comieve the fault 


that teui. to the miipending of time and property,and 


ature, and bem ficial in its deligns hath, during the 
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ligations too often difpenfed with by civil ministers - 
on trivial pretences. m ye PENES 

The laws for the punifhment of profane fwearing, 
we are forry to be obliged to fay, is little regarded, 
The ear of the moral eitizen 1s trequently grated - 
by profane oaths and horrid imprecauons, and the. 
facred obligation af oaths taken in courts of jultice is 
thereby greatly impaired. When exifüng laws are 
not executed but dilregarded, it tends to deftroy the: 
energy of gevernment, and bring the law into con- 
tempt. This evil appears to arife partly from the ne. 
glect of the duty of officers appointed to carry the 
law iuto execution, and partly from the deficiency of 
the law m not fufficiently pointing out and defining 
the duty of ínforming officers. d | 

-In enquiring into the treafury department, we 
find the trealurer’s books have been kept fair and re~. 
gular, and his pu*lie accounts to have been duly au- 
dited during the lat feptenary. As to the di!polal 
of the pubiic monies we find they have been paid out: 
agreeable to appropriations made by law. l 

Complaints haviii,r been. eshib:ted to this board, of 
mal conduct in the fheriff’s department, we have 
thought it our duty to gointo an impartial enquiry 
. on the fubject. Notwithstanding the mealures taken 
by this board to procure and have laid betore them 
‘certified copies from the leveral clerks of the fupreme 
. and county courts in this (tate, of the fheriff's re- 
turns of fees charged and tums allowed for terving 
venires of the grand and petit juries for the-laft iepten- 
ary, they have not been able to procure [aid docu. 
ments irom the eastern counties, -principally owing to 
the non-attendance of leveral of the members af 
the eaftern dittrict. "- 

As far as they have been able to procure the necet- 
lary documents te inveffigate that lubject, they find 
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that the fheriffsin Bennington county, for the lag 
féptenary, excepting in thofe cafes which they have 
laid before a constitutional board, have not taken or 
charged greater lees than was allowed by law ; allo 
in the county of Rutland, the fheriffs have not charg. 
ed or received greater fees than were allowed b 
law : in che county of Chittenden we have not been 
able, for want of evidence, to afcertain the actual tra. 
vel, in many inftances, and therefore cannot fay they 
have exceeded thelaw, but we find the charges much 
augmented fince the year 1797. In the counties of 
Addifen and Franklin, we find fome inftances irrecon- 
cileable with the principles of law, which will be 
laid betore a proper board, and allo the charges of 
the fheriffs for ferving venires, in other inftances have 
been augmented confiderably, for feveral of the laft 
years. 
We cannot clofe the fubject without oblerving, 
that it isa principle of duty which we owe to you 
and ourfelves, that has led us thus to {peak our fenti- 
ments, with a freedom which we are not iníenfible 
will be difagreeable to fome : but as we have been 
actuated lelely by a defire of contributing our mite to 
the honor and felicity of the community ; conícious 
of no finifter or perfonal views in our enquiries, we 
fubmit our opinions to your candid coniideration, 
And fculd we be fo unhappy as materially to differ 
infentiment frem the relpectable freemen of this com 
mon wealth, fill it will afford us contolation to reflect 
on the rectitude of our intentions, whilft we are jen- 
fible it is the common lot of human nature to be lia- 
bie to err. 

_ By order of the Council, 

\ MOSES ROBINSON, Prelident. 

Ateh, Davi Fay, Secretary, 
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An account oj the arrearages of taxes, granted lafi Jep 

` tenary, V. Lax granted, Oct. 1792. to ditto granted. 

` a798 inciufive, and aljo including the half penny land ` 
tax for r.uifing thirty thoufand dollars. = a, 


‘owns Names | Denemi-ron ; Alrearages j nemak 
lir of Taxu : 


iwo pence half’. g. . 
penny tax 1792. f 


Halfpenny tax to 
raife 30,800 dols. 


£. 21| 18| 0| Extented 
21 54 OF Do ` 
9| 7| 10 
2| of ro 
4116] o 
£40 2 8 
1793, tax of2d. ` i 
2 j| 13] ro ae 
£ 34 “19 2 
1794 tax of 2d. l 
£3 18 
1795 tax of 2d, l 7 
£* 15 6 : 
3| 5 
2] 11| 10 
4614141. 
36 |10| 9] Éxtented and 
. 6| ?]commiffioners 
i 1| of} 16 | return muft be 
4| 9| 3] paid by: fele&. 
2] 2| 3] men. 
2161651 
- i831 6 
“yt 2} 6 
Al 41 3° 


> 
C 
pa 
o 
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Same continued, with the amount of firk page bro't ovg 


*Del'nrquent towos ames. 


and dénomina^on of taxes | Dols. Crs. | | 


1796, ` ax of four cents. - 


Rutland | 22 
^ Wellingford 1.3 
Fair:ee' ` 8. 
Montp. lier 2 
I ke ford 09 
Verflure T 


Gi 
t 


£ 147 Ég; 
Kem rks. 


95. Extented 

12: Extented and arnefted 

7 felestmen liab.e 

95  Exentedawin n efed, fe. 
77; Inega., — [lectmen liable 


Liecetter 96 
Marktan 74. 82 - Extented. e 
' Vergeanes * i 
Burlington ; 4° & | 
C.lehetter 7 74; we 
Highgate 2.47 
Ine la mott ' 7 25; 
Willitton -4 40, 
Milten — | 25 8? Extented, 
Richford : 4 8j 
544 26 
Cent tax of 1797. 
'Townfhend ý Past g 
Sommerfet $71 30 
Hubbardton 243 91 
Waikngford 16: | 45 | Extented 
Hartland 9o] «t Do. | 
Norwich a 15] ^o 
Reading ; 784 89 | Extented. 
Plymouth . 131] 88]. Do. 
Middlebury ` 14! 96 
Salifbury 10 3 
Barre 44 7 
Chelfea 152 ^4 | Extented. 
Newbury $8 3. 
Thet'ord 244 12] Exténted and nonefted 
Tunbridge 4t. 83 Sélecimen liable. 
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D linque^ttowni.Names, |]. —— |” = 
Denomination of taxe.. 


Dis. Ce —— EN e 
Amount bro't over 246 [ of. ie 
Cent land tax of %47 com f 7 
Duxbury - 131 ' 86) Extented — 
Moeretown 119. 54: Extented- ` 
Stowe — a 
Fairfax 16 87] Extented 
Highg-te f 30 65] - Do. 
Be: kthire 2g 40 
Cabet 45 88 Dor `. ` 
Danville 9' 1| -— - ) 
Guildhall i 2.. 58 i 
Pechsm _ z 53| Do. ; 
Wa'don 44 93 Do. 
Darby 952 ` Do. 
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Remarks, ^ .. 


‘Qn the unorganized towns 


in Kutiand county, 


... 3798. 
. Manchéfter 
|; Chittenden 
| Harwich 
Pawiet 
Pitsford 
Poult.ey 
Shrewfbury 
W.ilngford 
Bethel 
Bridgewater 
Baltimore 
Norwich 
Plymouth 
Springfield 
Woodffuck 
Addifon 
ewhaven 
hiting 


224 430} Sheriff's hands, / 


Ramee 


à 2052 By 


115 m non-efted fele®imen Hable. 
14 62| Extented, - i 
18 22 * Do. : 

276 74 Do. - 

CAPE 
5512 Do. .. 
26 | 40- Do, 
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In COUNCIL of CENSORS, February 4, 1800. 

Refolved, That nine hundred copies of the Ad- 
drefs be printed, for the perufal of the people, and 
that the ftate printer be requefted, to print the fame 
immcdiately, and tranfmit them without delay, by ex- 
prefs, to the fheriffs of the feveral counties, to be by 
them immediately tranfmited to the town clerks of 
the feveral towns, for theufe of the inhabitants. 

The printer is requefted to y Ue the books to 
cach county, luitably, and the fheriff's to Mppornon 
them tothe town clerks, as equa as may be, both 
tie poner and the theriffs having refpect to the 
number ot inhabitants in the relpective counties and 
towns, and that the laid town clerks difribute lad 


copes among the pesple of thew tow ns, in 
the am dt fustable method, fo as to give general miar- 
meten . end siio thet thn be pabiéhsd a 
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